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cost of those improvements which was to be borne by the raiU 
way company. There can be no doubt that there was an honest 
difference of opinion between the parties, which constituted, as 
was shown by the opinion of the corporation court, a sufficient 
consideration for the contract entered into. There is no sugges- 
tion of bad faith or collusion between the parties. The award 
was made by able and upright arbitrators, and their conclusions 
have been scrutinized and corrected by a careful and upright 
judge. The authority of the city of Charlottesville to require 
the railway company to discharge all of the duties imposed by its 
franchise, or which, in the due exercise of its lawful power, it 
may hereafter see fit to impose, is in no respect compromised 
or diminished by the decree complained of, which we are of opin- 
ion should be affirmed. 
Affirmed. 



Wright v. Carson et al. 

Nov. 18, 1909. 
[66 S. E. 37.] 

1. Taxation (§ 789*)— Tax Deeds— Recitals— Conclusiveness.— A 

tax deed which recites the facts essential to a valid deed is, in the 
absence of proof controverting any of the recitals, sufficient to es- 
tablish title in the grantee whether Code 1904, § 661, relating to the 
title vesting in the grantee in a tax deed, makes the deed conclusive or 
only prima facie evidence of the truth of its recitals. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1557; Dec. 
Dig. § 789.*] 

2. Taxation (§ 788*)— Tax Deeds— Recitals— Conclusiveness The 

Legislature may make a tax deed prima facie evidence of its recitals, 
though the facts recited are indispensable, jurisdictional facts. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1557; Dec. 
Dig. § 788.*] 

3. Taxation (§ 676*)— Tax Sales— Statutes— Application to Pur- 
chase. — Code 1904 § 666, authorizes a person desiring to purchase de- 
linquent land to file an application with the clerk of the circuit court 
of the county or corporation court of the city wherein the land is 
situated. Land returned delinquent and purchased by the common- 
wealth was subsequently attached to a city, where it was thereafter 
assessed for taxation as a part of the city. Held, that the corporation 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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court of the city had jurisdiction to entertain a petition for the pur- 
chase of the land. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1355; Dec. 
Dig. § 676.*] 

4. Trial (§ 84*) — Evidence — Objections. — An objection to the ad- 
mission in evidence of a tax deed on the ground that it does not ap- 
pear to have been made by the parties authorized to make the same, 
and that proceedings therein set out are not pursuant to law, and 
that the same is otherwise illegal, does not require preliminary proof 
that the deed is what it purports to be, but leaves to the court to as- 
certain its legal effect. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 216, 217; Dec. 
Dig. § 84*] 

Error to Circuit Court of City of Roanoke. 

Ejectment by J. Preston Carson and another against Roscoe J. 
Wright. There was a judgment for plaintiffs, and defendant 
brings error. Reversed and rendered. 

Hart & Hart, for plaintiff in error. 

R. E. Scott and M. H. Altiscr, for defendants in error. 

Keith, P. This is an action of ejectment brought by Car- 
son and Warwick against Wright to recover a lot of land sit- 
uated in the city of Roanoke. 

The plaintiffs, to maintain the issue upon their part, intro- 
duced a deed from the Janette Land Company to them of Au- 
gust, 1890. The defendant admitted that the land company 
traced its title back to the commonwealth of Virginia, and was 
on the 25th of August, 1890, in possession of and owned said 
land in fee, and that on that day, by its deed, it conveyed the 
lot to the plaintiffs, that at the date of the institution of the ac- 
tion of ejectment the defendant was and still is in possession of 
the land claiming adversely to the plaintiffs, and this was all of 
the evidence offered by the plaintiffs. 

The defendant to maintain the issue on his part offered the 
following evidence: An application signed by one A. S. Craw- 
ford for the purchase of the land in the declaration mentioned, 
under the provisions of section 666 of the Code of 1904, and 
certain papers thereto attached, marked "Exhibits Nos. 1 to 17," 
inclusive, a deed purporting to be from one S. S. Brooke, clerk 
of the corporation court of the city of Roanoke, purporting to 
convey the land in the declaration mentioned to the said Craw- 
ford, dated June 27, 1903 , and recorded in Deed Book 147, p. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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129, and marked "Exhibit No. 18," a deed purporting to be from 
A. S. Crawford conveying the land in question to Hunt Hanna, 
and a deed from Hunt Hanna purporting to convey the land to 
the defendant Wright, that on the 25th of August, 1902, and 
continuing through the 23d day of June, 1903, when the deed 
from Brooke to Crawford was made, Brooke was clerk of the 
corporation court for the city of Roanoke, having been duly 
elected and qualified as such; the act of the General Assembly 
of Virginia passed February 12, 1892, by which the limits of the 
city of Roanoke were extended so as to embrace within the 
limits of the city of Roanoke the land in the declaration men- 
tioned, proof that the grantee in the deed of June 27, 1903, took 
possession of said land, claiming under the said deed, and that 
he and those claiming under him have ever since been in pos- 
session thereof — which was all of the evidence introduced on the 
part of the defendant. 

To the introduction of all of these papers the plaintiffs, by 
counsel, objected, on the ground that they do not "appear to 
have been made by the parties authorized to make the same, 
and that the proceedings therein set out are not pursuant to law 
and are not authorized by law, and that the same are otherwise 
illegal and irrelevant," 

There follows this stipulation of counsel: "We consent that 
the foregoing and the exhibits therein referred to is all the evi- 
dence to be introduced in this case," signed by counsel for the 
plaintiffs and counsel for the defendants. 

The case was submitted to the court without a jury, and at 
the May term, 1908, a judgment was entered for the plaintiffs. 
The court certifies that "the evidence and all the evidence pro- 
duced by the parties to sustain the issue on their parts, respec- 
tively, is contained in the certificate filed with the papers in this 
cause and marked 'Certificate of Evidence,' which is hereby re- 
ferred to and made a part of the record herein." 

It seems that prior to February 12, 1892, the land in question 
was a part of Big Lick magisterial district, in the county of Roa- 
noke; that the taxes for 1891 were not paid, and the land was 
returned and reported delinquent for that year, but all the acts 
which establish the delinquency, the sale of the land, and its 
purchase by the commonwealth were returned to the county court 
of Roanoke county and were filed in the clerk's office of that 
court. In 1892 the charter of the city of Roanoke was amended, 
and the land in question was brought within the limits of the 
city. On the 25th of August, 1902, A. S. Crawford, under 
whom the defendant claims, filed his application to purchase this 
land under section 666 of the Code. Notice of this application 
was served upon Carson and Warwick; the notice stating that 
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the land in question was sold for delinquent taxes due thereon 
for the year 1891 and purchased by the commonwealth of Vir- 
ginia, that it was charged on the commissioner's books to Car- 
son and others at the time of the sale, and at the time of the 
notice was so charged and owned by J. Preston Carson and Ot- 
way Warwick, as shown by the deed books and will books in the 
office of the clerk of the corporation court, and described as 
lot No. 4, section No. 5, Janette Land Company. 

Carson and Warwick did not appear in obedience to the sum- 
mons to show cause, and on the 27th of June, 1903, a deed was 
made by S. S. Brooke, who it is agreed was at that date clerk of 
the corporation court of the city of Roanoke, conveying to A. 
S. Crawford the land in question. This deed recites with ac- 
curate detail every step that was taken and which the law re- 
quired to be taken in order to entitle a purchaser under section 
666 of the Code to a deed for lands which had theretofore been 
returned delinquent for the payment of taxes and purchased 
by the state. No step seems to have been omitted, but all was 
done which the law required to be done to vest the title to land 
sold for taxes and purchased by the commonwealth by virtue 
of section 666 of the Code 

Section 661 provides that when the purchaser of any real 
estate sold as aforesaid, or sold in pursuance of section 666, his 
heirs or assigns, has obtained a deed therefor, and the same has 
been duly admitted to record in the county or corporation in 
which such real estate lies, the right or title to such estate shall 
stand vested in the grantee in such deed as it was vested in the 
party assessed with the taxes or levies on account whereof the 
sale was made, at the commencement of the year for which said 
taxes or levies were assessed; or in any person claiming under 
such party, subject to be defeated only by proof that the taxes 
or levies for which said real estate was sold were not properly 
chargeable thereon ; or that the taxes and levies properly charge- 
able on such real estate have been paid ; or that the notice of the 
tax sale, where made to a person other than the commonwealth, 
or notice of the application to purchase, in case the sale was made 
under section 666 has not been duly given; or that the payment 
or redemption of said real estate was prevented by fraud or con- 
cealment on the part of the purchaser. 

Not one of the four conditions named appear in this case. 

We shall not stop to inquire whether the statute intended to 
make the deed conclusive proof or prima facie proof of its re- 
citals. It may be that it was designed as conclusive proof as to 
all of its recitals other than the four specified exceptions, and 
that with respect to the four-named exceptions the deed should 
Only constitute prima facie evidence. But whether it be prima 
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facie or conclusive is immaterial in this case, as either the one 
or the other would be sufficient to establish the defendant's title ; 
there being no proof to the contrary of any of the recitals of the 
deed. That it is within the power of the state to make the deed 
conclusive evidence as to very many of these recitals, and prima 
facie as to all of them, we think plain. 

At pages 40-41 of Minor's law of Tax Titles, it is said: 
"This statute operates to cure many of the defects or omissions 
in the proceedings for a tax sale which otherwise would invali- 
date it. But its effect, as we shall presently see, is not as ex- 
tensive as its terms would seem to import. The statute itself 
allows evidence to be introduced, in order to defeat the title, of 
the fact that the land was not properly chargeable with the taxes 
or levies for which it was sold, or that such taxes or levies had 
been paid. As to all other matters, the effect of the statute is, 
or at least is intended to be, that the execution and recordation 
of the tax deed is conclusive evidence of the purchaser's title. 
But as there are certain steps in the collection of taxes which 
the Legislature has not the constitutional power to dispense with, 
because to do so would deprive the taxpayer of his property 
without due process of law, neither has it the power to make 
the tax deed conclusive as to these matters, for this would be in 
effect to dispense with steps which are indispensable. The owner 
of the land must be given an opportunitv to prove that these or 
some of them have not been properly performed. But it is well 
settled that the Legislature has the power to make the tax deed 
prima facie evidence of even these indispensable, jurisdictional 
facts, and hence, though a statute attempting to make the deed 
conclusive thereof will fail of its effect, yet it will still be con- 
strued to make the deed prima facie evidence thereof, though 
the statute does not so provide." 

Since that was written section 661 has been enlarged, and adds 
the third and fourth exceptions to the effect of the deed. See 
Virginia Coal Co. v. Thomas, 97 Va. 527, 34 S. E. 486, and note 
upon that case in 5 Va. Law Reg. p. 556. 

There is one other question which must be considered. As 
we have seen, when this land was returned delinquent and pur- 
chased by the commonwealth, it was in the county of Roanoke, 
and the evidence of the various steps by which the title of the 
original owner was divested and placed in the commonwealth is 
to be found in the clerk's office of the county court of Roanoke. 
After 1892, the land having been embraced by an amended 
charter in the city of Roanoke, it was assessed for taxation as 
a part of the city of Roanoke, and all of the evidence with re- 
spect thereto is to be found in the clerk's office of the corporation 
court of that city. 
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By the express terms of section 666, the application for the 
purchase of this land could only be made in the corporation 
court of the city wherein it was situated, and the contention of 
the defendants in error is that, as the delinquency in the pay- 
ment of taxes and the purchase by the commonwealth and the 
devestiture of the title of the defendants in error is of record 
in the county court of Roanoke, the corporation court of the 
city of Roanoke was incapable of entertaining the petition of 
A. S. Crawford. The result would be that in all such cases, of 
which there must be many, since municipal corporations are 
constantly enlarging their boundaries, the commonwealth would 
find itself unable to dispose of land purchased by it, and would 
be deprived of this means of collecting its revenues; the claim 
of the defendants in error being that this is casus omissus, and 
constitutes a hiatus in the law. 

In this we cannot concur. The jurisdiction is clearly placed 
in the circuit court of the county or the corporation court of the 
city in which the land lies. The exercise of that jurisdiction de- 
pends upon the evidence introduced before it. We doubt whether 
the order of the court directing this deed is properly before 
us, for while there is a paper in the cause which refers to the 
application of Crawford, and states that he has done all of the 
acts which entitle him to a deed under section 666, and which 
requires Brooke, the clerk of the court, to execute a deed to 
him, it does not appear that that paper emanated from or was 
ever a part of the records of the corporation court of the city 
of Roanoke. But this brings us back again to the deed executed 
by the clerk, S. S. Brooke, and duly admitted to record, which, 
as we have before said, recites step by step in careful detail 
every act which the law requires, and upon this point, as upon 
others, we are confronted with the effect given by the statute to 
that deed. 

All the evidence in the case was admitted under a stipulation 
entered into by counsel for plaintiffs and defendant in the court 
below. In the bill of exceptions signed by the judge, it is stated 
that Exhibits Nos. 1 to 18, inclusive, which embrace the deed, 
were objected to by plaintiffs' counsel, "on the ground that they 
do not appear to have been made by the parties authorized to 
make the same, and that the proceedings therein set out are not 
pursuant to law and are not authorized by law, and that the 
same are otherwise illegal and are irrelevant. Now, if this agree- 
ment does not mean that the papers were put in evidence without 
preliminary proof that they were genuine and were what they 
purported to be, leaving it to the court to ascertain their legal 
force, and effect, then it means nothing, or indeed, as far as the 
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defendant in the court below was concerned, worse than noth- 
ing, since but for the agreement evidence might have been in- 
troduced with respect to these papers which in consequence of 
it was not brought forward. 

Upon the whole case, we are of the opinion that the judgment 
of the circuit court was erroneous, and should be reversed, and 
this court will enter judgment for the plaintiff in error and his 
costs. 

Reversed. 



Shirkey et al. v. Kirby. 
Nov. 18, 1909. 

[66 S. E. 40.] 

1. Equity (§ 2*)— Jurisdiction— Trusts.— Code 1904, § 2620, author- 
izing certain fiduciaries to borrow money to erect buildings and make 
other improvements on lands of persons under disability, did not de- 
prive courts of equity of their inherent jurisdiction to authorize trus- 
tees to make loans on the trust res for the necessities of the trust, 
under the rule that subsequent enactments dealing with the same 
subject will not take away pre-existing jurisdiction of courts of equity 
unless the intention plainly appears. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 2.*] 

2. Trusts (§ 206*) — Borrowing Money— Authority to Mortgage. — 
Where testator left certain real estate in trust for his children for life, 
remainder to his grandchildren, and the property needed immediate 
repairs, equity had original jurisdiction to authorize the trustee to 
mortgage the interest of the life tenants, but not that of the remain- 
dermen, to raise money to make such repairs and to pay the collateral 
inheritance tax. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 283-292; 
Dec. Dig. § 206.*] 

Appeal from Circuit Court, Augusta County. 

Bill by Joseph C. Shirkey and others against J. L. S. Kirby, 
as trustee. Decree for defendant, and complainants appeal. Re- 
versed in part. 

Timberlake & Nelson, for appellants. 
/. M. Perry, for appellee. 

Whittle, J. The question submitted on this appeal involves 
the power of a court of equity, independently of statute, to se- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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